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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 . 1 36(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1 )E3 Responsive to communication(s) filed on 10 February 2005 . 
2a)^ This action is FINAL. 2b)D This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 

4) ^ Claim(s) 1.2,4-15 and 20 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) ^ Claim(s) 1. 2, 4-15 and 20 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10)D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
11 )□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12)Q Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)D All b)D Some * c)Q None of: 

1 .□ Certified copies of the priority documents have been received. 

2. D Certified copies of the priority documents have been received in Application No. . 

3. D Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 



Attachment(s) 

1 ) D Notice of References Cited (PTO-892) 4) □ Interview Summary (PTO-41 3) 

2) □ Notice of Draftsperson's Patent Drawing Review (PTO-948) Paper No(s)/Mail Date. . 

3) □ Information Disclosure Statement(s) (PTO-1449 or PTO/SB/08) 5 ) d Notice of Informal Patent Application (PTO-152) 

Paper No(s)/Mail Date . 6) □ Other: . 

U.S. Patent and Trademark Office ~ 

PTOL-326 (Rev. 1-04) Office Action Summary Part of Paper No./Maii Date 032905 
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DETAILED ACTION 
Introduction 

1 . The Examiner has carefully considered Applicants' amendments and remarks 
filed on 2/10/2005. Applicants' amendments to claim 20 has been entered. 

2. The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

3. Rejections not maintained are withdrawn. 

Rejections Based on Prior Art 

4. Claims 1 , 2, 4-1 5 and 20 are rejected under 35 U.S.C. 1 02(e) as anticipated by 
or, in the alternative, under 35 U.S.C. 103(a) as obvious over Chen et al. (US 6261679), 
generally as set forth in section 5 of Office action dated 1 1/17/2004, together with the 
following response to argument. 

With respect to Applicants' argument "Applicants assert that a prior art reference 
must be considered in its entirety ... the disclosure of Chen et al. ... does not anticipate 
the present claims, specifically the claimed range of pore sizes between 0 and 3 urn." 
(Remarks, pages 8-9, bridging paragraph), the Examiner repeats (see Office action 
dated 1 1/17/2004, page 4, top paragraph) that Chen expressly teaches that the 
absolute cell diameter of the cells can be about 3 mm or less (column 42, lines 26-38), 
as such Chen clearly anticipates the instantly claimed range of pore sizes, Applicants' 
argument to the contrary notwithstanding. 
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With respect to Applicants' argument "The simple inclusion of "or less" does not 
provide a disclosure of each and every pore size under 3000 urn all the way to zero ... 
when read as a whole ... Chen et al. does not contemplate a pore size less than 20 jxm. 
This is evidenced at least by the description at column 42, lines 31-38, and because 
there is no discussion of a pore size smaller than 20 urn." (remarks, page 9, first full 
paragraph), the Examiner repeats that Chen expressly teaches that the absolute cell 
diameter of the cells can be about 3 mm or less , which clearly encompasses cell size 
down to zero. In particular, it should be noted that Chen also teaches several specific 
smaller cell diameter ranges, with decreasinqlv smaller cell diameters (column 42, lines 
26-38), and nowhere does Chen teaches that the above-mentioned teachings at column 
42 limits the scope of his invention. Further, it should be noted that, in the absence of 
factual support, Attorney's argument cannot take place of evidence. 

With respect to Applicants' argument "None of the Examples in Chen et al. teach 
methods that would appear to overcome ... difficulties in order to produce a material 
having pore sizes between 0 and 3 urn." (Remarks, page 9, second full paragraph), the 
Examiner first notes that the nowhere does Chen teach that the Examples limit the 
scope of invention. Second, the "difficulties" of the methods are not recited in any of the 
claims. Third, even if a proper product-by-process is recited, Applicants must show that 
the resultant article is patentablv distinct from those taught by the reference. 

With respect to Applicants' argument "Chen et al. does not recognize or suggest 
gel liquid storage or any such manner storage ... Chen et al. is focused simply on 
capillary absorption." (Remarks, page 9, bottom paragraph), the Examiner first notes 
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that the manner of liquid absorption is not recited in any of the claims. Second, even if 
the manners of liquid absorption are recited, they are simply cell size dependent, as 
argued by Applicants, as such, since Chen expressly teaches that the absolute cell 
diameter of the cells can be about 3 mm or less , as set forth above, Chen's teaching 
clearly encompasses gel liquid storage of cell sizes between 0 and 3 jum as well, 

Applicants' argument to the contrary notwithstanding. 

1 

With respect to Applicants' argumer|^"the claimed range compared with the 
range disclosed in the prior art shows a "marked improvement", so as to be a difference 
in kind, rather than one of degree." (Remarks, page 11, bottom paragraph), the 
Examiner notes that nowhere in Applicants' response a comparison data between the 
instant invention and Chen's invention can be found. Again, the Examiner notes that in 
the absence of factual support, Attorney's argument cannot take place of evidence. 

With respect to Applicant's argument "the claims are directed towards a narrow 
range, the claimed range must be disclosed in Chen et al. with sufficient specificity to 
constitute an anticipation" (Remarks, page 12, second full paragraph), the Examiner 
respectfully reminds Applicants that both independent claims 1 and 20 recite the range 
of cell size in a "comprising" clause, which clearly lack specificity to cell size range of 0 
to 3 urn as well. In other words, let alone that the independent claims 1 and 20 fail to 
recite that a substantial amount of the cell size are formed within the range of 0 to 3 urn, 
the instantly claimed range also fails to exclude even a small portion of Chen's cell size 
range is in the range of 0 to 3 urn, as such specificity to cell size range is clearly lacking 
in any of the claims, Applicants' argument to the contrary notwithstanding. 
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With respect to Applicants' argument "There is nothing in Chen et al. that would 
have motivated persons skilled in the art to modify the disclosed pore sizes of Chen et 
al. in a manner to arrive at the presently claimed range." (Remarks, page 13, third full 
paragraph), the Examiner notes that Applicants appear to have confused that the basis 
of rejection is obviousness; and respectfully reminds Applicants that the grounds of 
rejection is based on 35 USC 1 02(e)/1 03(a), and Chen anticipates the range of cell size 
as claimed. 

Finally, regarding newly amended independent claim 20, which incorporates 
additional elements of claims dependent upon independent claim 1, the Examiner notes 
that since all the elements are within the same scope of claims 1 , 2, 4-1 5, claim 20 is 
also rejected for the same reasoning as set forth for claims 1 , 2, 4-1 5. 

Conclusion 

5. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
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the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

6. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Victor S Chang whose telephone number is 571-272- 
1474. The examiner can normally be reached on 8:30 - 5:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Terrel H Morris can be reached on 571-272-1478. The fax phone number 
for the organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

Victor S Chang 
Examiner 
Art Unit 1771 
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SUPERVISORY PATENT EXAMINER 
TECHNOLOGY CENTER 1700 



